In shaping copyright law and practice in the face of the challenges of the information age we need to adopt a broad perspective if we are to achieve workable, pragmatic outcomes.
At the outset it is essential to understand that copyright law consists of much more than the text of the Copyright Act and Copyright Regulations. When we consider copyright law we also need to take into account the interpretation of the legislation by the courts; unwritten or uncodified understandings about copyright (such as the theoretical bases for the recognition of copyright interests); how copyright is transacted through contracts and licensing; and the technologies that are increasingly used to manage copyright.
Consequently, as we engage in the task of shaping copyright for the digital, networked environment we should not restrict the focus of our attention to the legislative dimension of copyright law, but we also need to take into account how copyright works and is managed in practice. Reform of copyright law and practice can be achieved at various levels and the starting point is not necessarily the statutory text. Changes in culture and practice may in fact be more relevant than changes to the legislation and the solution may involve technological implementation.
When we approach copyright reform from this perspective, we can see how Creative
Commons -a standardised, technologically enabled, international system of copyright licensing designed for use on digital content -fits into the picture. The Creative Commons (CC) licences emerged as a direct response to the central problem that had been identified through the 1990s as the internet was opened to the community at large and digital content was increasingly being distributed online. The issue which arose was how can internet users create, find and share copyright materials -for remix and reusewithout encountering the risk of copyright infringement (and the increasingly onerous civil and criminal penalties it attracts).
After some years of exploring various models, the CC founders in 2002 launched the first suite of licences, at the heart of which is the principle that copyright can and should be exercised and managed to forge open access to content and enable it to be reused. The CC licences were born digital -from their inception they were conceptualised primarily as a legal tool applicable to digital content distributed online. While recognising and asserting copyright, the CC licences clearly signal that most of the extensive bundle of rights held by the copyright owner will not be exercised to prevent use by others while, importantly, retaining the content creator's right to be attributed and for information about the work and its origins to be retained. We are now on version 3.0 of the ported (country-specific) CC licences and a new international version (version 4.0) was launched in November 2013.
The success of the CC licensing approach in just over 10 years has been little short of revolutionary. The licences are being extensively used, in all sectors and worldwide. A conservative estimate is that there are more than 500 million CC-licensed works already in circulation and the uptake of CC licences has been boosted since content platforms The widespread adoption of CC licensing by the creative, government, research and education sectors around the world in just over a decade since the licences were first launched has fundamentally changed the management of copyright in the online environment. The CC experience demonstrates that the process of adapting copyright to better suit the digital context cannot be approached solely through legislative reform but requires a broader perspective based on the management of copyright in practice.
Government, Copyright and the Digital Economy
What I propose is not to canvass the book, but to look at two aspects of the recently released report of the Australian Law Reform Commission (ALRC) entitled Copyright and the Digital Economy (Report 122) and to contrast that with some of my views expressed in The Government and Copyright.
First, the ALRC recommended the adoption of a fair use concept as a defence to copyright infringement. This defence can apply to any situation provided it falls within certain principles that in essence do not conflict with a normal commercial exploitation with the copyright work. This recommendation frees up the existing law of fair dealing which is limited to certain categories of application, but in essence the recommendation still represents a default -the law is the default. One weakness in relying on fair use and the principles applicable to it is the overall lack of certainty in its application. Seeking to rely on US case law, which may or may not be persuasive, or industry guidelines, is not enough. Users need to have some certainty in the application of the law and it is the proper role of the law to provide that certainty. This is something that the Franki Committee (Report of the Copyright Law Committee on Reprographic Reproduction) faced in its 1976 recommendations on fair dealing for research or study. Nor do I think the law -applicable across all copyright material -is the answer to public interest considerations in accessing government information. The ultimate answer to the public interest considerations in accessing and re-using government information lies in policy and not the law.
The ultimate answer is policy which is consistent with freedom of information, policy to promote the accountability of government, policy to better engage with citizens, policy in preserving national culture and heritage and policy to open access to government information to spark cultural, social and economic activity in all sectors of society The public interest in accessing and re-using government copyright material is in most areas of copyright material produced by government overwhelmingly strong when viewed in the light of these policy values. It goes beyond the normative balance presently applied by the law.
Open content licensing offers much more than fair use and has been adopted by the federal government and some State Governments and government instrumentalities. The pioneering work in Australia in this movement was done here within the Queensland Government led by the Fitzgeralds and Neale Hooper.
In this area at least, law reform of itself is encouraging but not sufficient. It is also constrained by the provisions of the Berne Convention to which most countries of the world, including Australia, are party. Not only government, but all institutions and individual creators should face decisions about whether access to use and re-use their works should be limited by the law or be the subject of accepted licensing norms such as Creative Commons licensing which offer various forms of certainty.
Government use of copyright information
The second aspect of the ALRC report deals with the Government use of copyright material owned by others. While the ALRC Report encouragingly accepts the government's right to rely on fair use, it leaves any wider needs of government too much to private licensing arrangements between copyright owners and government, 'so that more commercial and efficient agreements can be made between the parties'. The ALRC Report did warn that the criticism will be that this comes at a cost -namely, uncertainty and litigation. The needs of government -which cover civil and military emergenciesare varied and may be substantial -and should not be trammelled by uncertainty. The law should reflect the capacity to government to do any act for its services subject to appropriate compensation, just as the copyright law and the patent law do now. It is in the public interest to do so. The practice of the Commonwealth Government at least has been to use the crown use provision as a default -and to enter into licence arrangements where practical and I think this should continue. I have argued this view in more detail in my forthcoming book The Government and Copyright.
Rethinking Intermediary Copyright Liability Kylie Pappalardo
Copyright laws contribute to struggles over who gets to create and control cultural meaning. 3 To a very real extent, they control our ability to participate in the world around us. For copyright users, experiencing, discussing (sometimes by sharing), experimenting and tinkering with cultural products offers opportunities for self-fulfilment; it is a kind of "antidote to the poison" of an empty life. 4 Users have legitimate interests in making their own choices about when, where, how and under what conditions they will engage with creative works. They have legitimate interests in using cultural products for selfexpression, self-determination and open-ended play. These activities can contribute to personal growth, social cohesion and new forms of creativity.
These points are not new, particularly for the creative industries. But they are new for intermediary liability law, which persistently excludes users from legal consideration, obscures their role in the Internet economy, and ignores the impact that case law holdings can have on the way that users interact and engage online.
Intermediary liability law considers whether intermediaries, like ISPs, should be held liable for acts of copyright infringement committed by users on their networks. My doctoral research considers how Australian intermediary liability law can be amended and interpreted to better account for users' interests.
In intermediary liability cases, rights holders seek remedies that are ultimately targeted at users, not, in fact, intermediaries. They seek orders that require ISPs to disconnect users from the Internet, block certain websites from access by users, or prevent users being able to use technology in particular ways. Yet users' interests are very rarely represented in intermediary liability cases. Instead, we treat these as disputes concerning only two parties: copyright holders and technology intermediaries. The questions we ask focus only on protecting copyrighted content from unlicensed use, on the one hand, and, on the On the evidence, Sharman clearly distributed this software with the intent that it be used for copyright infringement; it was clearly a 'bad actor'. But for technical reasons to do with the construction of our copyright laws, the case was argued on the basis that Sharman could exercise some control over the users of its software.
Copyright owners argued that Sharman could exercise control because it could install a filter that prevented users from accessing particular musical works. This filter could operate at a broad level, such as by filtering all content with an .mp3 file extension, or it could operate on a metadata level, for example by filtering any content that included band names like the word 'Powderfinger' in its metadata. In order to implement this filter, users would need to upgrade their software. The problem was that users were unlikely to upgrade if it would stop them accessing the content they wanted. The plaintiffs argued that Sharman could force users to upgrade by driving them mad with pop-up boxes so that the existing version of their software was rendered virtually unusable.
The Sharman court accepted these arguments and found for the copyright owners. The court considered it perfectly acceptable to harass users with pop-up notifications to force a software upgrade and to thwart users' search attempts by filtering out desired content. It was of little concern to the court that users might be prevented from accessing content for fair dealing purposes or that a filter was likely to accidentally block licensed content, such as emerging artists voluntarily distributing their own music. The court was also untroubled that broad keyword-based filters might prevent the sharing of content that users had themselves created, such as parodies or covers of existing works. Importantly, 5 Universal Music Australia Pty Ltd v Sharman Licence Holdings Ltd [2005] FCA 1242. the court gave no consideration to why users might have legitimate interests in accessing and sharing copyrighted works.
It is not my argument that users should be permitted to do whatever they want with creative works to the detriment of the copyright owner. Nor that intermediary liability laws should not condemn bad actors like Sharman in order that users not suffer. But intermediary liability laws do need to get a lot better at accommodating users' interests, because users matter.
So how can the laws do this? The most obvious and effective way is for legislators and judges to recognise that users are real people, living in a culturally contingent world.
Intermediary liability cases tend to treat users in the aggregate, as thieves or pirates who succumb to their baser instincts to infringe copyright at any opportunity, unless they are somehow prevented in doing so by intermediaries. But this is not a realistic -or fairview of how users interact online.
Another way that the law can better accommodate users is by paying closer attention to exceptions to copyright infringement. Where possible, these exceptions should be interpreted broadly in order to recognise users' interests in autonomy, self-expression and play. The recent ALRC review made recommendations to this effect -that Australia adopt a fair use exception or more expansive fair dealing exceptions. What this would mean for intermediaries is that they should not take absolute actions, such as disconnecting people from the internet, when less drastic actions are available that would better preserve fair dealing uses and respect user interests.
Ultimately, however, this is a point of principle: that intermediary liability laws should not pretend to apply to only two parties, when in fact they affect three.
Open Access in Nigeria Kunle Ola
Open access is a powerful solution to the barriers that researchers in developing and transition countries face 6 . In turn, it aids the development of those countries. It may surprise many in the global north to know that scholars and researchers in Nigeria and other developing countries are unable to access most journal articles required for their research due in most part to the high cost of journal subscriptions and to copyright restrictions 7 .
Open Access is about free, immediate, unrestricted, online access to peer-reviewed literature. It is not about the total freedom of all materials, although some may wish it extends that far, but rather the focus is on peer-reviewed literature. This focus is important because peer-reviewed literature contains the products of research and form the building blocks with which further research is conducted 8 .
Developing a policy framework for Open Access to knowledge in Nigeria is imperative to Nigeria's development. Nigeria like other developing countries face several developmental challenges from poor education, to high infant and maternal mortality rates, to poverty, starvation and corruption and there are researchers within and outside Nigeria investigating the many developmental questions in Nigeria with a view to getting answers and proffering solutions to these problems. The over 130 universities in Nigeria 9 , the many research institutes of agriculture 10 , health research institutes 11 as well as the innovation related research institutes 12 abound with researchers working on answering different developmental question but they lack the requisite tools. 13 They lack access to peer-reviewed literature.
In the knowledge based economy, the transacting currency is access and access is the key to knowledge and knowledge is indispensable if there will be development. The challenge this generation faces is not one of a lack of knowledge, (if anything, there is an explosion of knowledge 14 ) rather it is a lack of access to available knowledge. To achieve open access in Nigeria, the two models suggested at the Budapest Open Access Initiative, namely, Self-Archiving and Open Access Journals are the way to go. Adopting these open access strategies in Nigeria promises several advantages, some are immediate while others may take some time, but overall, open access will provide the platform for both local and international sharing by enabling Nigerians the opportunity to share locally generated knowledge amongst themselves and with the international community as well as affording them the opportunity to share from globally accessible knowledge. 16 Open access when adopted and implemented become a multi-faceted tool that affords the unique opportunity for accessibility, visibility, impact and utility to peer It is not surprising, therefore, that while Athens and Rome developed profuse literatures, those of Babylon and Egypt are negligible, while China' focused on religious and social exposition that did not usually challenge authority. In these monocratic societies, religion and literature performed a propaganda function: they justified the state (ie, the monocrat or sovereign) and expressed its will. The sovereign disseminated information. The king, pharaoh, emperor decided what his subjects could know. His fiat determined their knowledge, and their non-literacy determined how they could know: by proclamations, stories, temple wall paintings and so on. Not surprisingly, the sovereign's subjects were ignorant and conformist.
In Athens and Rome public discourse was more sophisticated, but writers, poets and philosophers could not afford to offend authorities. The most famous victim of official censure is Socrates, who asked too many questions. Today, it is still possible to ask too many questions. A person might, like Julian Assange, be corralled in a willing embassy, or forced to find refuge in a foreign capital, like Edward Snowden.
Why the sovereign desires to punish? I propose discussing two Greek myths, one concerning the Titan Prometheus, and the other the first woman, Pandora. Prometheus brought fire to mankind, and Pandora, of course, her box, or rather, jar. Prometheus, like Assange and Snowden, acted without authorisation. Covertly, he supplied fire to mankind. For this infraction, Zeus, chief god, caused him to be tied to a rock and an eagle to visit him daily to pluck out his liver, which instantly regenerated.
Zeus intended the punishment to take place daily for eternity. We are shocked at so cruel Perhaps the answer is that sovereignties, like bad parents, will not tolerate refusal. The Greek gods were not satisfied with Zeus's punishment of Prometheus. They wanted to punish mankind for its temerity in receiving the gift of fire, or symbolically, enlightenment.
As punishment, the gods sent Pandora, the first woman, to live among men. The idea that men are punished by coming into contact with women is ridiculous, but Pandora's inadvertent agency did effectuate the gods' intended punishment. She opened her jar out of curiosity and the evils that ever since have beset humans escaped. The gods punished humans, for the sin of receiving enlightenment, with the problems and afflictions of mortal life. For humans, the punishment is forever. Months before he died, he wrote on his blog of The Trial: 'I read it and found that it was precisely accurate -every single detail perfectly mirrored my own experience.' Swartz committed a legal wrong for public good. However, the response of the sovereign to infraction, like that of Zeus to Prometheus, was inordinate. Authority treated him with implacable severity, and threat of punishment that would trail him for life.
Again the question arises, why does the sovereign inflict inordinate punishment on those concerned with doing public good? Rationally, the question is difficult to answer. It may be that a sovereign reacts endogenously, without thought, like a sea monster -or a Greek god. Even in the age of digital communication, regulation restricts, while the unthinking sovereign enforces. For real change to occur, Heracles must free Prometheus.
Commentary -Is Copyright Reform Impossible?
Ian Hargreaves
Is Copyright Reform Impossible? The short answer is: No. It can't be impossible, because it's occurring. If you look at the way that the treatment of copyright is framed in Canada today, versus where it was five years ago, it's quite a big change. You would certainly say the same about Israel. You would possibly say the same about Singapore and Korea. And who knows -maybe people will soon be able to say the same about the United Kingdom.
But we don't know yet -the UK reforms that I advocated, and which have been accepted in principle by the government, have been attached to three different legislative vehicles, which have still not all completed their political journeys. The reforms already agreed cover the treatment of orphan works, the regulation of collecting societies, and the rights of designers. But the really controversial bit concerns exceptions and limitations to copyright. Here, the UK -like any other member of the European Union -is able to have access to a slate of exceptions -but it has not taken advantage of those exceptions up to now. I recommended that the UK should take the maximum advantage of those exceptions -which cover things like research, copying for personal use, parody and some educational usages, along with copyright-based products and services for the disabled. I recommended that these things should be taken out of copyright. about open access and Crown copyright is that it is, by and large, a decision for the public sector; a set of decisions that governments can make, whether that concerns openness of access to the government's own data or to data over which government has serious leverage. Politicians of the Right tend to like it because they see it as weakening the bloated engines of government, and politicians of the Left -or liberal-minded politicians of the Left -see it as empowering the citizen and enriching democracy.
When it comes to open access to peer-reviewed academic publications, the argument gets more complicated because the private sector is heavily involved; the main scientific and academic publishers in the world are shareholder-owned businesses -they believe that they have the right to be part of any renegotiation of copyright terms. This is now happening and across the UK and Europe, there has been a significant move to more open access. That is a favourable piece of context for the reform of copyright.
Here's how I think copyright reform is going to proceed. Three things are happening: the first is this trend toward open access; the second is a very unsatisfactorily slow improvement in the licensing of material. One of the biggest problems in commercial copyright is that it is very often the case that users can find material illegally much more easily than they can find it legally. There's a lot of research to support the proposition that if material is made available legally and easily through the technology platforms that people are using or want to use, that people are willing to pay, but that's been a point that is not sufficiently regarded by the rights holder community. This is part of a third phenomenon, which is an insufficient regard in general to the interests of users in a digital context.
The longer that the copyright holding community resists obviously needed change, the greater the danger that the system's illogical, incomprehensible and capricious features will bring it further into disrepute and so render it eventually ineffective. So, the question is not whether copyright reform is possible, but whether it is going to occur to the extent needed to make copyright effective again as the thing that creators need it to be: namely, a way of enabling creative artists to achieve a fair return from the commercial market for their work, and therefore in the language of economics, to incentivize further production. That's what copyright is supposed to do and I think it's much more likely to be able to do that if it is reformed.
The biggest dilemma that the Internet has caused for copyright is that the Internet requires routine, massive copying in order to function. We need to be able to make a distinction in law -at the centre of law, not on the edge of it, by way of exceptionsbetween what is sometimes called the expressive purpose of a work and the kind of copying which is non-expressive, which is simply the accumulation of caching data or any other kind of non-expressive data -for example, the kind which is needed in the important and rapidly growing area of data analytics.
One of the things that the copyright industries in the media content domain have failed to understand, is that the game in which they consider themselves the dominant players in, is now a game that includes all scientific and medical research, and the huge emerging world of data analytics, which is going to underpin the next big wave of digital changethe provision of digitally afforded services. If you take that very large constituency of interests, it sits in tension with the views of traditional copyright owners. Governments cannot therefore avoid asking questions about the trade off between innovation and economic performance and the 'no-change' stance of rights holders with regard to copyright.
I hope that politicians will also be influenced by some of the other arguments made here today, such as the importance of access to knowledge in less developed economies and among the world's poorer people. Taken together, these things among to an irresistible force of argument for reform of copyright, whatever the Attorney-General of Australia may say. Change should happen and I think it will. 
